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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ERNESTINE ELLIOTT, individually
and as Personal Representative of the
Estate of KATRINA M. COOK, Civil Action File No.
Plaintiff,
-against - COMPLAINT
GARY, WILLIAMS, PARENTI,
WATSON AND GARY, P.L.L.C.,
WILLIE E. GARY, CHANTHINA B.
ABNEY, and LERONNIE MASON,

Defendants.

COMES NOW Plaintiff ERNESTINE ELLIOTT, individually, and as
Personal Representative of the Estate of her daughter KATRINA M. COOK, who
alleges as follows for her complaint against Defendants GARY, WILLIAMS,
PARENTI, WATSON AND GARY, P.L.L.C. (the “Gary Firm”), WILLIE E.
GARY, CHANTHINA B. ABNEY,and LERONNIE MASON:

NATURE OF ACTION

1. This is a civil action for legal malpractice, fraud, conversion, civil theft,
and bad faith to recover compensatory and punitive damages arising from Defendants
representation of Ms. Elliott in wrongful death claims related to a March 14, 2014

automobile accident in which Ms. Elliott’s daughter, Katrina M. Cook, was killed.
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2. Defendants failed to bring two meritorious wrongful death claims on
behalf of Ms. Cook’s estate in a timely manner: (i) a products liability claim against
the manufacturer of the car Ms. Cook was driving, a 2005 Nissan Infiniti; and (ii) a
personal injury action against the owner and driver of a Freightliner tractor-trailer
responsible for the accident, Schneider National Carrier, Inc. (“Schneider”) and its
employee-driver, Mr. Alhassane Dansoko. Defendants commenced a lawsuit against
Nissan, but because they commenced the lawsuit after the 10-year statute of repose
expired, it was dismissed. Defendants never commenced a lawsuit against Schneider
and Dansoko and the statute of limitations is now expired.

3. Defendant Willie Gary also fraudulently induced Ms. Elliott to turn over
a $100,000 death benefit under the uninsured motorist coverage of her daughter’s
automobile policy, even though the insurer was willing to pay the death benefit
directly to Ms. Elliott shortly after the March 10, 2014 accident without any
intervention from Gary. In April 2016, Gary promised he would pay the entire
$100,000 death benefit to Ms. Elliott if she signed the release required by the
insurer. In reliance on his representations, Ms. Elliott did so, but Gary thereafter
deducted a 40% contingency fee and alleged expenses from the policy proceeds,
even though the uninsured motorist policy was outside the scope of his retention and
no work on his part was required to obtain the death benefit. On the contrary,

because of Gary’s fraudulent interferencs,
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Ms. Elliott had to wait more than two years to receive any portion of the death benefit
and has still not received $52,357.21 plus interest.
THE PARTIES

4. Plaintiff Ernestine Elliott is a citizen of Georgia. She is the personal
representative of the estate of her deceased daughter, Katrina M. Cook.

5. Defendant Gary, Williams, Parenti, Watson and Gary, P.L.L.C. (“Gary
Firm”) is a Florida professional limited liability company whose members, Willie E.
Gary, Lorenzo Williams, Robert V. Parenti, Donald N. Watson, Sekou Gary and
Chanthina B. Abney, are Florida citizens.

6. Defendant Willie E. Gary, the managing member of the Gary Law

Firm, is a citizen of Florida.

7. Defendant Chanthina R. Abney is a citizen of Florida and a member of
the Gary Firm.
8. Defendant LeRonnie Mason is a citizen of Florida and an attorney

formerly employed by the Gary Firm.
JURISDICTION AND VENUE
9. This Court has diversity subject matter jurisdiction pursuant to 28
U.S.C. § 1332(a) because this 1s a civil action where the matter in controversy

exceeds $75,000 and is between citizens of different States.
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10.  Venue is proper under 28 U.S.C. § 1391(b)(2) because a substantial part

of the events or omissions giving rise to the claim occurred in this district.
BACKGROUND

A.  The Fatal Automobile Accident.

11.  On March 10, 2014, the 2005 Nissan Infiniti G35 that Ms. Cook was
driving burst into flames when a Freightliner tractor-trailer traveling north on the
C.H. James Parkway in Cobb County crashed into the rear of Ms. Cook’s Infiniti.
Ms. Cook, who was the only occupant in her Infiniti, was trapped and died in the
fire. The driver of the Freightliner owned and operated by Schneider was uninjured.

12.  The fatal crash was precipitated when two cars traveling south on the
Parkway, a 1998 Mazda and a 2001 Toyota Tundra, collided, sending the Toyota
across the center lane to hit Ms. Cook’s north-traveling Infiniti. Because the
Freightliner tractor-trailer was tailgating directly behind Ms. Cook’s Infiniti and
exceeding the speed limit, it could not stop before rear-ending the Infiniti. Design
defects in the Infiniti caused it to burst into flames upon impact. None of the drivers
or occupants of the three other cars involved in the accident died and, other than Ms.

Cook, only the driver of the Mazda sustained any personal injuries.
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C. Willie Gary Solicits Plaintiff to Retain Him and His Firm.

13.  On March 11, 2014, the day after Ms. Cook’s death, Willie Gary, a
lawyer based in Stuart, Florida, contacted Ms. Cook’s mother, Plaintiff Ernestine
Elliott, to solicit her to retain him and the Gary Firm to bring wrongful death claims
on behalf of Ms. Cook’s estate. On Saturday, March 15, 2014, Gary travelled to
Georgia to meet personally with Ms. Elliott and Ms. Cook’s father, Robert Elliott.

14.  Although Ms. Cook’s parents wanted to wait until after their
daughter’s funeral to discuss legal action, Gary insisted that they retain him
immediately to “preserve critical evidence.” Gary asserted that doing so was critical
in order to bring two clams against the parties responsible for Ms. Cook’s death: a
“crashworthiness” product liability clam against the manufacturer, Nissan, because
the car should not have burst into flames when it was rear-ended by the
tractor-trailer; and (ii) a negligence claim against the owner-operator of tractor-
trailer, Schneider National Carrier, Inc. (“Schneider”), and its employee-driver,
Mr. Alhassane Dansoko, because the truck shouldn’t have been speeding or
tailgating. Gary represented that he had obtained billion-dollar verdicts in similar
cases and that he could obtain such a recovery for Ms. Cook’s estate if she retained
him immediately.

15. Ms. Elliott believed Gary’s representations and executed the retainer

agreement annexed hereto as Exhibit 1 on or about March 15, 2014.
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16. Despite Gary’s insistence that immediate action was required to protect
Ms. Elliott’s rights, he and the other defendants did nothing to do so. On the contrary,
Defendants took no action to preserve the wrecked Infiniti and other vehicles
involved in the crash. As a result, critical evidence was lost.

D. Defendants Fail to Commence an Action Against Nissan
Prior to the Expiration of the Statute of Repose.

17. On May 24, 2016, over two years after Ms. Cook’s fatal crash, the Gary
Firm commenced a wrongful death action in the Superior Court of Cobb County
against Nissan North America, Inc., Ernestine Elliott, as Personal Representative of
the Estate of Katrina Cook v. Nissan North America, Inc., Case No. 16-1-4096-99
(the “Nissan Action”). The Nissan Action asserted claims for strict liability,
negligent design and failure to warn, and breach of implied warranties.

18.  Nissan removed the action to the United States District Court for the
Northern District of Georgia, where it was assigned Civil Action Number 1:16-cv-
02400-LMM. Defendants Gary, Mason and Abney appeared on behalf of Ms. Elliott.

19. On April 20, 2017, Nissan moved for summary judgment on the
grounds that (1) the claims seeking wrongful death damages were time barred under
the two-year statute of limitations set forth in O.C.G.A. § 9-3-33; and (i1) the product

liability claims were barred under Georgia’s ten-year statute of repose set forth in
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0.C.G.A. § 51-1-11(c), which requires that such claims be brought no later than ten
years after the first sale of the product alleged to have caused plaintiff’s injuries.

20. In this case, the first sale of Ms. Cook’s 2005 Infiniti G35 was on
September 3, 2005, which required that any product liability claims be commenced
on or before September 3, 2015. Here, Gary insisted that Ms. Elliott retain him only
a few days after Ms. Cook’s death on March 10, 2014, which provided Defendants
with almost 18 months to file product liability claims against the manufacturer.
Defendants failed to do so, however, waiting until May 24, 2016 — more than eight
months after the statute of repose expired.

21. Defendants did not oppose the summary judgment motion. On May 16,
2017, the court granted the motion and entered judgment in favor of Nissan. On May
18,2017, Defendants filed a motion for reconsideration. On May 27, 2017, the court
granted the motion for reconsideration, but upon reconsideration, reaffirmed its
decision granting summary judgment in favor of Nissan, holding that “Plaintiff’s
claims remain dismissed.”

E. Defendants Fail to Commence an Action Against Schneider.

22. Defendants took no action to commence an action against Schneider,
the owner-operator of the Freightliner tractor-trailer that rear-ended Ms. Cook’s

Infiniti, or its employee driver, Mr. Alhassane Dansoko. The two-year statute of



Case 1:20-cv-05283-TCB Document 1 Filed 12/30/20 Page 8 of 28

limitations for wrongful death claims expired on March 10, 2016, two years after
Ms. Cook’s death on March 10, 2014. Because the two-year statute of limitations
for tort claims commenced on the date of Ms. Elliott’s appointment as Ms. Cook’s
Personal Representative, September 26, 2014, the statute of limitations for torts
expired on September 26, 2016.

F. Gary Fraudulently Retains the Death Benefit under Ms.
Cook’s Uninsured Motorist Policy.

23.  Ms. Cook had an automobile insurance policy issued by GEICO
General Insurance Company that included a $100,000 death benefit under the
policy’s uninsured motorist coverage. Shortly after the accident, a GEICO
representative informed Ms. Elliott that Ms. Cook had named her as the policy
beneficiary and that she was entitled to the death benefit because the driver of the
Mazda that had commenced the multi-car accident was uninsured.

24.  When Ms. Elliott mentioned that to Gary, he insisted that she direct
GEICO to send him the $100,000 check. He said that as her lawyer, he would, as
“courtesy” to her, review all payments and issues relating to the accident, including
the GEICO $100,000 death benefit. In reliance on Gary’s representations, Ms. Elliott
authorized GEICO to send the check to Gary and to communicate with him regarding

the uninsured motorist coverage under her daughter’s policy.
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25. GQGary thereafter stopped returning Ms. Elliott’s calls and generally
became unavailable. On the few occasions Ms. Elliott managed to speak with Gary,
he asserted that he was “getting close” and “waiting to hear from the courts.” He
continued to promise that Ms. Elliott would obtain a “billion-dollar recovery” and
that he would make arrangements for her to receive the $100,000 death benefit soon,
but that amount would be dwarfed by the “billion-dollar recovery” he would obtain
from Nissan and Schneider.

26. Rather than work on the “billion-dollar” claims against Nissan and
Schneider, however, Defendants asserted a claim for the $25,000 policy limits under
the insurance policy of the Mazda’s owner. While the Mazda driver was uninsured
because her license had expired, the owner, who was the driver’s mother, had an
insurance policy. Like Ms. Cook’s policy, that policy was also issued by GEICO.

27. GEICO agreed to tender the $25,000 policy limits under the Mazda
owner’s policy. In October 2014, without any prior explanation to Ms. Elliott, Gary
sent her a “Closing Statement” that incorrectly showed the total amount of the
settlement under the Mazda owner’s GEICO policy as $125,000. A copy of that
Closing Statement 1s annexed hereto as Exhibit 2.

28.  After receiving the Closing Statement, Ms. Elliot called Gary to find

out what it meant. In a telephone conversation on or about October 15, 2014, Gary
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falsely told Ms. Elliott that he had negotiated a $125,000 settlement under the Mazda
owner’s GEICO policy. He also falsely stated that his work to obtain the settlement
required him to incur over $8,000 in expenses and that after deducting his 40%
contingency fee and a $5,000 future expense reserve, Ms. Elliott would receive
$62,642.79.

29. Ms. Elliott asked if that was all she would receive for her claims arising
from her daughter’s death. Gary assured her that it was not. He said that the
settlement under the Mazda owner’s policy was “peanuts” compared to the “billion-
dollar” recovery he expected to obtain from Nissan and Schneider. In response to
Ms. Elliott’s question as to the status of those claims, Gary falsely stated that the
lawsuits had been commenced and that he and his team were aggressively
prosecuting them.

30. In reliance on Gary’s representations, Ms. Elliott signed the Closing
Statement. Ms. Elliott therefore expected to receive the $62,642.79, which Gary had
represented was her share of the $125,000 settlement under the Mazda owner’s
insurance policy. Weeks and months went by, however, without receiving either the
funds or any communication from Gary or anyone else at his firm.

31. Ms. Elliott again started calling Gary regularly, but was told he wasn’t

available. Finally, in May 2015, Ms. Elliott concluded that Gary was not adequately

10
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representing her interests. On May 26, 2015, she sent Gary a termination letter
requesting the return of her complete file. A copy of that letter is annexed hereto as
Exhibit 3. Gary ignored that letter, however, and continued avoid Ms. Elliott’s calls.

32. In December 2015, Gary’s assistant sent Ms. Elliot a GEICO release
form for the $100,000 death benefit under the uninsured motorist coverage in Ms.
Cook’s automobile policy. Ms. Elliott was confused and upset over the release
because she didn’t understand what it was or why Gary had not responded to her
termination letter and her many unanswered telephone messages.

33.  Shortly before Christmas 2015, Gary finally called Ms. Elliott. He
claimed not to have received her May 26, 2015 termination letter and assured her
that everything was “on track™ for a billion-dollar recovery. He told Ms. Elliott that
he was “her lawyer for life” and that “quick settlements™ are never a good idea
because defendants and their insurers refuse to make reasonable settlement offers
until shortly before trial. He falsely asserted that GEICO had delayed issuing the
$100,000 death benefit but, due to his efforts, it had finally agreed to issue a check.
GEICO would not do so, however, unless Ms. Elliott executed the release.

34. In reliance on Gary’s representations, Ms. Elliott agreed to reconsider
firing him. She was still skeptical of signing the GEICO release, however, and she

did not do so immediately.

11
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35. In April 2016, Gary called again asking for the release. He repeated his
prior false representations regarding the status of the claims against Nissan and
Schneider and he promised that he would pay Ms. Elliott the entire $100,000 death
benefit as soon as GEICO sent it to him. In reliance on Gary’s representations, Ms.
Elliott may have signed and returned the GEICO release, but she believes Gary may
have forged her signature. The unexecuted release is annexed hereto as Exhibit 4.

36. In June 2016, Ms. Elliot received the $62,642.79 payment that Gary
had promised was her share of the $125,000 settlement under the Mazda owner’s
automobile policy. She did not understand why it had taken so long to receive that
payment, since the settlement had allegedly been negotiated, and she had signed the
Closing Statement, almost two years previously in October 2014. She was glad to
receive the money, however, and although she repeatedly tried to call Gary to inquire
about the payment and the status of the $100,000 death benefit, he again was
unavailable and did not return her phone calls.

G. Defendants Conceal Their Misconduct.

37. The final order in the Nissan Action, which reaffirms the court’s
summary judgment in favor of Nissan, was filed on May 30, 2017. Defendants did
not inform Ms. Elliott that the Nissan Action had been dismissed, however, until

over a year and a half later, in January 2019. On the contrary, Defendants failed to

12
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advise Ms. Elliott of any developments in the Nissan Action and Willie Gary falsely
told her that Defendants had commenced an action against Schneider when, in fact,
no such action had been commenced.

38. By mid-2017, one year after receiving the $62,642.79 payment Gary
had represented was her share of the settlement under the Mazda owner’s policy,
Ms. Elliott again embarked on a concerted effort to speak to Gary and his colleague,
defendant LeRonnie Mason, about the status of her litigation and the $100,000 death
benefit. They ignored her inquires, however, and their assistants made excuses that
they were very busy with “emergencies” and other priority matters. Ms. Elliott left
messages for them to send her the case so she could verify for herself the status of
the cases, but they did not respond to her messages or send the files.

39.  Finally, on January 17, 2019, LeRonnie Mason telephoned Ms. Elliott
and advised her that the Nissan Action had been dismissed due to the expiration of
the statute of repose. She subsequently received a letter dated January 17,2019 from
Mr. Mason, which is annexed hereto as Exhibit 5, stating:

[T]he Court granted the motion for Summary Judgement filed by
Nissan North America based on the Statute of Repose. As such
we were unable to appeal this issue as the Statute of Repose is

not appealable and therefore had no alternative but to close our
file.

13
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This letter will also confirm our conversation this morning where
I told you we were in the process of retrieving your file from our
storage facility. As I explained this could take a couple of weeks
as we have thousands of files in storage. In the interim, I will be
forwarding to you a complete copy of your file on a computer
disc within the next few days.
40. While Mr. Mason asserted that he sent a prior letter on November 17,
2017, Ms. Elliott never received such a letter. Nor has she received her case files

despite Mr. Mason’s promise to send them to her.

H. The Gary Firm’s Pattern and Practice of Missing
Deadlines and Defrauding Clients.

41. Ms. Elliott’s meritorious claims against the parties responsible for her
daughter’s tragic death are not the first claims that the Gary Firm and its lawyers
have lost due to missed deadlines. On the contrary, the Gary Firm and its lawyers
maintain no coherent system to keep track of the expiration of statutes of limitations
and other deadlines imposed by court rules or orders. A series of lost cases, each one
of critical importance to the Gary Firm’s client, due to the Gary Firm’s inability to
keep track of or comply with deadlines, establishes that the circumstances of the loss
of Ms. Elliott’s claims establish an entire want of care and an indifference to
consequences sufficient to warrant an award of punitive damages.

42.  The irony of the Gary Firm’s gross incompetence is that it is one of the

most financially successful plaintiffs’ firms in the country. The firm’s founding and

14
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managing partner, Willie Gary, describes himself as the “Giant Killer” because of
his track record of winning multimillion-dollar verdicts against some of the largest
and most powerful companies in the world.

43.  Yet the Gary Firm has repeatedly been accused by former clients of
malpractice, fraud, and other misconduct. In 2003, for example, a group of former
clients sued the Gary Firm for fraud and breach of fiduciary duty, alleging that Gary
had defrauded them out of $51.5 million in a settlement of an employee gender
discrimination lawsuit. The former clients alleged that although Gary concealed the
actual settlement amount from them, Gary’s local Michigan counsel inadvertently
disclosed a spreadsheet setting forth the actual settlement amount to one of the
clients. The clients then sued Gary for fraudulently stealing $51.5 million of the
settlement. See Kubik, v. Gary, 03-cv-73350 (E.D. Mich.) (the “Kubik Action”).

44.  Gary defended against the Michigan allegations by asserting that they
were implausible, i.e., that a successful law firm such as the Gary Firm would never
defraud its clients. After examining some of Gary's emails in camera, however, the
Michigan court granted the plaintiffs' motion to compel, finding:

There is probable cause to believe that a fraud has been
attempted or committed and that the [allegedly privileged]

communications at issue were made in furtherance of it.

Exhibit 6 (Feb. 17, 2005 Order in the Kubik Action) at 9 (emphasis added).

15
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45.  The Michigan court also determined that the Gary Firm may regularly
engage in fraud against its clients and that otherwise privileged emails had to be
produced under the crime/fraud exception to the attorney-client privilege:

[The Gary Firm] may have used a common fraudulent settlement
agreement scheme in a variety of cases, and that discussions
[among the Gary Lawyers] about the prospective structure of this
scheme may have involved advice in furtherance of fraud.

Id. at 8 (emphasis added).

46. In fact, an expert report by Yale Law Professor Lawrence Fox prepared
for the Kubik plaintiffs recently became publicly available. A copy of that report is
annexed hereto as Exhibit 7. Professor Fox, one of the country’s leading experts in
legal ethics, explains:

This is the saddest example of lawyer misconduct I have directly
encountered in years of practice. The defendants here,
masquerading as champions of their clients and others they
categorize as down-trodden or oppressed, in fact used their
representation of their clients and these others they purported to
represent, to advance their own financial interests, literally taking
money out of the hands of their clients and systematically
violating multiple duties these lawyers owed them. Their conduct

not only injured their clients but also brought opprobrium on the
entire profession.

Fox Report (Exhibit 7) at 1-2, 3.
47. The Gary Firm has also repeatedly lost meritorious cases due to gross

negligence in missing deadlines and failing to comply with basic court rules and

16
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procedures — conduct that is difficult to explain considering the firm’s track record
of success and the qualifications and experience of the firm’s lawyers. In a
potentially landmark race discrimination case brought against the entertainment
industry, for example, the Gary Firm failed to obtain racially derogatory emails sent
by the defendants’ employees. After the Gary Firm retained a specialized e-
discovery firm to review emails produced by defendants William Morris and
Creative Artists Agency, the e-discovery firm produced a memorandum identifying
hundreds of emails containing racially derogatory terms. The Gary Firm never
bothered to obtain the racially derogatory emails, however, and instead allowed the
e-discovery firm to return them to the defendants. A federal district court judge
reviewing the facts of that case concluded,

It is inexplicable why the Gary Firm failed to obtain the actual
underlying emails [identified on the e-discovery memorandum].

Rowe v. Gary, 181 F. Supp. 3d 1161, 1192 (N.D. Ga. 2016) (the “Rowe Action™).
48. Between 2014 and 2016, the two years in which Defendants were
allowing Ms. Elliott’s claims to languish and become time-barred, the Gary Firm
and its lawyers lost several other cases due to missed deadlines and failure to comply
with court orders. In 2014, for example, Ms. Zella Darleen Teague retained Gary to

bring a wrongful death case against the tobacco industry when her husband, a life-
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long smoker, died of lung cancer. Gary waited until June 24, 2016 — three days after
the statute of limitations expired — before filing the complaint. Although the case
proceeded because Gary had filed a “civil cover sheet” shortly before the statute
expired, it was ultimately dismissed because Gary and his firm repeatedly missed
court deadlines, failed to disclose mandatory experts, and failed to offer any coherent
explanation for their misconduct. The court explained why it could not grant the
Gary Firm’s motion to excuse its repeated defaults:

There is a procedure in place. There are rules of the court [that]

must be complied with . . . or else cases will just run amuck, and the

Jjustice system really will fall, and no one will benefit from that.

So when the Court takes the totality of the circumstances under

consideration . . . the [applicable] factors do weigh against finding

excusable neglect in this instance; and with no excusable neglect,

the plaintiff’s motion to modify and extend the deadlines is denied.
(emphasis added).

49.  During Gary’s disastrous prosecution of the Teague case, Gary and the

same lawyers working on Teague also represented Ms. Geneva Cook-Gervais in a
similar wrongful death case against the tobacco industry. The pre-trial deadlines in
the Cook-Gervais case were approximately two months after the deadlines in

Teague. Thus, even though the Gary lawyers knew they had failed to comply with

the Teague deadlines, including the Teague court’s admonition quoted above, they

18
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did nothing to attempt to comply with the Cook-Gervais deadline. When the tobacco
defendants moved for summary judgment based on the failure to disclose mandatory
experts, the Gary lawyers told Ms. Cook-Gervais that she had no choice but to accept
a “nuisance value” settlement of $50,000 to avoid outright dismissal of her case.
Like Ms. Elliott and Ms. Teague, Ms. Cook-Gervais had been solicited by Gary’s
promises that her claim would result in a “billion-dollar recovery.”
50. In 2015, before losing the Teague and Cook-Gervais cases, the Gary

Firm lost other meritorious cases due to its repeated failure to comply with court
orders and deadlines. On August 25, 2015, for example, a Florida state court
dismissed three cases based on a finding that the Gary Firm had failed to comply with
multiple court-imposed deadlines and engaged in a “contumacious disregard of the
Court’s authority.” At a hearing on that date, Judge Roby of Florida’s 19" Judicial
Circuit found that the firm had repeatedly failed to comply with his orders, holding:

The Court further finds that this is a contumacious disregard of

the Court’s authority, that had there been an issue relating to need,

being an extension of the order, the plaintiff could have very well

filed a motion to that effect and waiting until today and coming up

with what the Court finds to be specious arguments are

inappropriate, and this matter is dismissed.

(emphasis added).

19



Case 1:20-cv-05283-TCB Document 1 Filed 12/30/20 Page 20 of 28

51.  The August 25, 2015 date of that hearing was still well within the two-
year statute of limitations governing Ms. Elliott’s claims. Had the Gary Firm and its
lawyers decided to implement a general review of applicable deadlines in its cases
at that time, there was still more than six months to file timely actions on behalf of
Ms. Elliott and Ms. Cook’s estate. The Gary Firm’s failure to do so reflects a level
of gross negligence and reckless indifference to consequences that mandates the
imposition of punitive damages.

FIRST CLAIM FOR RELIEF
(Legal Malpractice, Breach of Contract, Breach of Fiduciary Duty)

52.  Ms. Elliott, individually and on behalf of Ms. Cook’s estate, repeats the
allegations set forth in paragraphs 1 through 51, as though fully set forth herein.

53.  On or about March 15, 2014, Ms. Elliott entered into the Retainer
Agreement with the Gary Firm annexed hereto as Exhibit 1.

54.  Under the Retainer Agreement, Ms. Elliott entrusted Gary, the Gary
Firm and its other lawyers with representing her interests in prosecuting claims
arising from Ms. Cook’s death, including claims against Nissan and Schneider.

55. Under the Retainer Agreement, the Gary Firm, Willie E. Gary,
Chanthina Abney and LeRonnie Mason (collectively, with the Gary Firm, the “Gary

Lawyers”) agreed to represent Ms. Elliott in prosecuting such claims.
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56. The Retainer Agreement gave rise to an attorney-client relationship
between Ms. Elliott, as client, and the Gary Lawyers, as attorneys, which existed
from March 11, 2014 through January 17, 2019.

57. Defendants owed a duty under the Retainer Agreement to represent
Ms. Elliott with ordinary care, skill, and diligence in accordance with the accepted
standards of professional service and competence expected of lawyers representing
clients in Georgia wrongful death cases.

58.  Defendants breached their duty under the Retainer Agreement by
failing to exercise the ordinary care, skill, and diligence in accordance with the
accepted standards of professional service and competence expected of lawyers
representing clients in Georgia wrongful death cases.

59. Defendants owed a fiduciary duty under the Retainer Agreement to
place Ms. Elliott’s interests over Defendants’ own interests.

60. Defendants breached their fiduciary duties under the Retainer
Agreement by placing their own interests over Ms. Elliott’s interests.

61. Defendants breached their fiduciary duties, contractual duties, and
duties of ordinary care, skill, and diligence under the Retainer Agreement by, inter

alia, engaging in the following conduct:
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(1)

(i)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

(ix)

failing to commence the Nissan Action in a timely fashion,
before expiration of the statute of repose on September 3,
2015 and the expiration of the statute of limitations for
wrongful death claims on March 10, 2016;

failing to commence any action against Schneider before
expiration of the statutes of limitations for wrongful death
and tort claims on March 10, 2016 and September 17,
2016, respectively;

failing to keep Ms. Elliott advised of the developments in
the Nissan Action and Defendants’ failure to commence
an action against Schneider National;

misrepresenting that actions against Nissan and Schneider
had been commenced when they had not been,;

fraudulently representing to Ms. Elliott that they would
protect her interests in the $100,000 death benefit under
the uninsured motorist coverage of her daughter’s
automobile policy;

falsely promising to pay the entire $100,000 death benefit
to Ms. Elliott once GEICO paid the death benefit to them;

deducting a contingency fee from the $100,000 death
benefit even though it did not fall within the scope of their
retainer agreement and no work was required to obtain the
death benefit;

deducting alleged expenses from the $100,000 death
benefit even though no expenses were required to obtain
the death benefit; and

fraudulently retaining $52,357.21 of the death benefit and

Ms. Elliott’s share of the $25,000 settlement under the
Mazda owner’s GEICO policy.
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62. These breaches of Defendants’ fiduciary, contractual and professional
duties caused injury to Ms. Elliott, including, but not limited to:

(1)  dismissal of the Nissan Action, which according to Willie
Gary would have resulted in a “billion-dollar recovery;”

(i) the loss of the right to start an action against Schneider,
which Gary said would have resulted in a “billion-dollar
recovery;”

(i11) the delay in receiving any portion of Ms. Elliott’s
$100,000 death benefit under Ms. Cook’s GEICO policy
and the loss 0f $52,357.21 of that death benefit to date; and

(iv) the loss of her share of the $25,000 settlement under the
Mazda owner’s GEICO policy.

63. An affidavit of merit pursuant to O.C.G.A. § 9-11-9.1 1s annexed
hereto as Exhibit 8.

SECOND CLAIM FOR RELIEF
(Fraud — Against the Gary Firm and Willie Gary)

64. Ms. Elliott repeats the allegations set forth in paragraphs 1 through 63,
as though fully set forth herein.

65. In telephone calls beginning shortly after Ms. Cook’s death on March
10, 2014 and extending through October 2014, Willie Gary represented to Ms. Elliott
that she should authorize GEICO to send the death benefit under the uninsured

motorist coverage of Ms. Cook’s automobile insurance policy to him because he
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would protect Ms. Elliott’s rights under the policy as a “courtesy.” Gary’s fraudulent
representations are set forth in detail, supra, at 9 24-25, 28-30.

66. When GEICO refused to issue a check for the $100,000 death benefit
without a signed release from Ms. Elliott, Gary fraudulently induced Ms. Elliott to
sign the release by promising to send her the entire $100,000 once he received it.
Gary’s fraudulent representations are set forth in detail, supra, at 99 33-35.

67. In reliance on Gary’s fraudulent representations and promises, Ms.
Elliott signed the GEICO release annexed hereto as Exhibit 4.

68. By relying on Gary’s false representations, Ms. Elliott incurred
damages, including:

(1)  The delay in receiving any portion of her $100,000 death
benefit under Ms. Cook’s GEICO policy and the loss of

$52,357.21 of that death benefit to date; and

(i)  The loss of her share of the $25,000 settlement under the
Mazda owner’s GEICO policy.

THIRD CLAIM FOR RELIEF
(Conversion — Against the Gary Firm and Willie Gary)

69. Ms. Elliott repeats the allegations set forth in paragraphs 1 through 68,
as though fully set forth herein.
70. The Gary Firm and Willie Gary assumed and exercised the right of

ownership over the $100,000 check representing the $100,000 death benefit under
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Ms. Cook’s insurance policy without authorization and in hostility to Ms. Elliott’s
rights.

71.  That conduct by the Gary Firm and Willie Gary constitutes (i) an act of
dominion over Ms. Elliott’s personal property inconsistent with her rights; and (i1)
an unauthorized appropriation.

72.  That conduct by the Gary Firm and Willie Gary caused Ms. Elliott to
incur damages, including:

(i)  The delay in receiving any portion of her $100,000 death
benefit under Ms. Cook’s GEICO policy and the loss of

$52,357.21 of that death benefit to date; and

(i)  The loss of her share of the $25,000 settlement under the
Mazda owner’s GEICO policy.

FOURTH CLAIM FOR RELIEF
(Bad Faith Liability under O.C.G.A. § 13-6-11
— Against the Gary Firm and Willie Gary)
73.  Ms. Elliott repeats the allegations set forth in paragraphs 1 through 72,
as though fully set forth herein.
74. The Gary Firm and Willie Gary have acted in bad faith in their

assumption and exercise of ownership rights over Ms. Elliott’s $100,000 death

benefit under Ms. Cook’s insurance policy.
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75. Their fraudulent misrepresentations that they would protect Ms.
Elliott’s rights under the policy and pay her the entire $100,000 death benefit and
their subsequent retention of $52,537.21 of the death benefit constitutes stubbornly
litigious behavior.

76.  In addition, their false representations that they had commenced timely
lawsuits against Nissan and Schneider were made intentionally to prevent Ms. Elliott
from firing them and taking other actions to protect her rights.

77.  Their conduct caused Ms. Elliott unnecessary trouble and expense,
including forcing her to bring this action to recover her property and damages for
their inexplicable failure to commence timely claims against Nissan and Schneider.

78.  Ms. Elliott is therefore entitled to recover the expenses of this action,
including reasonable legal fees, under O.C.G.A. § 13-6-11.

FIFTH CLAIM FOR RELIEF
(Punitive Damages — Against the Gary Firm and Willie Gary)

79.  Ms. Elliott repeats the allegations set forth in paragraphs 1 through 78,
as though fully set forth herein.

80. The conduct of the Gary Firm and Willie Gary described above,
including their failure to commence timely actions against the parties responsible for

Ms. Cook’s death, their failure to implement an effective system to keep track of
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critical deadlines, their repeated loss of meritorious cases due to missed deadlines
and failure to comply with court rules and orders and their unauthorized assumption
and exercise of Ms. Elliott’s rights of ownership to the $100,000 death benefit under
Ms. Cook’s insurance policy constitutes clear and convincing evidence that their
actions showed willful misconduct, malice, fraud, wantonness, oppression or that
entire want of care which would raise the presumption of conscious indifference to
consequence.

81. The Gary Firm and Willie Gary acted, or failed to act, with the specific
intent to cause harm to their clients, including Ms. Elliott.

82. The Gary Firm and Willie Gary are therefore liable for punitive
damages under O.C.G.A. § 51-11-2 in an amount to be proven at trial.

JURY DEMAND
83.  Ms. Elliott demands a jury on all issues that may be tried by jury.
PRAYER FOR RELIEF
WHEREFORE Ms. Elliott demands judgment as follows:
(i) under the First Claim for Relief, an award of
compensatory damages against all Defendants to be

proven at trial, but at least $100 million;

(1)) under the Second through Sixth Claims for Relief, an
award against the Gary Firm and Willie Gary including:
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(a) compensatory damages in an amount to be proven
at trial;

(b)  punitive damages in an amount to be proven at trial;

(i11)) under all Claims for Relief, an award against all
Defendants including:

(a) the expenses of this litigation including reasonable
legal fees; and

(b)  such other legal or equitable relief as the Court
deems appropriate and just.

Dated: December 30, 2020
/s/ Todd K. Maziar

Todd K. Maziar
Ga. Bar No. 479860
P.O. Box 56205
Atlanta, Ga 30343
(404) 355-3444

Of counsel:

Edward Griffith

(to be admitted pro hac vice)
The Griffith Firm

45 Broadway, Suite 2200
New York, New York 10006
(646) 645-3784 (mobile)

Counsel for Plaintiff Ernestine Elliott,
individually and as Personal
Representative of the Estate of
Katrina M. Cook
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ARY, WILLIAMS, PARENTI,

WATSON & GARY, P.L.L.C.
ATTORNEYS AND COUNSELORS AT LAW
January 17, 2019

Ms. Ernestine Elliott
5045 Sophy Drive
Powder Springs, GA 30127

Re: Ernestine Elliott as Personal Representative of the Estate of
Katrina Cook v. Nissan

Dear Ms. Elliott: , .
/
Pursuant to our telephone conversation this motning, enclosed please find a
copy of the letter we sent you on November 17,2017 regarding the status of
the above noted matter. As I outlined in the letter, the Court granted the
Motion for Summary Judgment filed by Nissan North America based on the
Statute of Repose. As such we were unable to appeal this issue as the
Statute of Repose is not appealable and therefore had no alternative but to
close our file.
This letter will also confirm our conversation this morning where 1 told you
we were in the process of retrieving your file from our storage facility. Asl
explained this could take a couple of weeks as we have thousands of files in
storage. In the interim, I will be forwarding to you a complete copy of your
file on a computer disc within the next few days. s o

Finally, my paralegal spoke with the Probate Court this morning and was
informed that until the Estate is closed it is necessary for you to file the
inventory with the Probate Court on an annual basis. I have left a message
for Tamara Faulhaber to call me to discuss closing the Estate. I have also
written to her regarding this matter and am enclosing a copy of that letter for
your review

WaTersipe ProrFesstonat BUiLDING
221 S.E. Osceows Staeer * Snoart, Frorios 34994
Toit Free (800) 329-4279 * (772) 283-8260 * Fax No. (772) 220-3343
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Ms. Ernestine Elliott
January 17,2019
Page 2

Should you have any questions regarding this matter, please do not hesitate
to contact me.

Sincerely,

GARY, WILLIAMS, PARENTI,
WAT N& 'GA/RY, LLL.C.

L 7,
2 s

~ L S

e
i ST

eRor ie M. M bn, squire
For the Firm.

LMM/mar
Enclosures — as stated
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
WENDY KUBIK,; et. al.,
Plaintiff, CIVIL ACTION NO. 03-CV-73350-DT
vs.
DISTRICT JUDGE PAUL D. BORMAN
WILLIE GARY, MAGISTRATE JUDGE MONA K. MAJZOUB

et al.,
Defendants.

OPINION AND ORDER GRANTING PLAINTIFFS’ MOTION
FOR ORDER COMPELLING DISCOVERY (DOCKET # 64)

On December 15, 2004, Plaintiffs in the instant action filed a Motion For Order Compelling
Discovery which was referred to the undersigned for hearing and determination pursuant to 28
U.S.C. § 636(b)(1)(A). The parties, through counsel, presented oral arguments on the matter on
January 12, 2005.

The Defendants to this action formerly represented the Plaintiffs in several sexual
harassment lawsuits filed against Company A and Company B. Ultimately, Defendants purportedly
settled Plaintiffs’ claims for $16 million of which Defendants allegedly took $6 million off the top as
a separate fee owed them by Company A and/or Company B and retained 1/3 of the remaining $10
million on contingency. The remaining $6.7 million was divided among the 42 Plaintiffs in a
structured settlement to be paid out in annuities over several years . Following the settlement,
Plaintiff Harsen discovered, mixed in with other documents, a spreadsheet that references
Defendants’ $3,309,771.55 contingency fee, Defendants’ $6 million fee for programs, and a $51.5
million line item for “programmatic relief.” (Plaintiff’s Brief in Support of Motion, pg. 11). The

spreadsheet was prepared by Sofia McGuire, “an outside consultant used by Defendant Attorneys to
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purchase the annuities for the structured settlements.” Based on these allegations, Plaintiff filed the
instant complaint alleging legal malpractice, common law conversion, breach of fiduciary duty, and
contract in contravention of public policy, fraud and statutory conversion.

Plaintiffs filed the instant Motion for Order Compelling Discovery on December 15, 2004
seeking an Order compelling: (1) Defendants Willie Gary, Tricia Hoffler and Sekou Gary to produce
their W-2 and/or 1099 from the Gary Law Firm for 2002 and/or their 2002 routine salary and
bonus checks; (2) Defendants Robert Parent, Willie Gary, Tricia Hoffler and/or Sekou Gary to
provide testimony regarding programmatic initiatives negotiated between Defendants and each
company from whom any of the Defendants ever received any fee, compensation or remuneration;
(3) Defendants Robert Parenti, Willie Gary, Tricia Hoffler and/or Sekou Gary to provide testimony
regarding the prototype settlement agreement including use of Exhibit 74. On January 3, 2005,
Defendants’ filed an Answer to Plaintiff’s Motion to Compel and a Request For Sanctions to be
Imposed on Plaintiffs Pursuant to Court’s Opinion.

GENERAL DISCOVERY STANDARDS

The Federal Rules of Civil Procedure provide for broad, liberal discovery of any information
which may be relevant to a suit. The discovery rules, like all of the Rules of Civil Procedure, must
“be construed and administered to secure the just, speedy, and inexpensive determination of every
action.” FED. R. CIv. P. 1; accord North River Ins. Co. v. Greater N.Y. Mut. Ins. Co., 872 F. Supp. 1411,
1412 (E.D. Pa. 1995) (courts should apply discovery rules in accordance with “the important but
often neglected Rule 1 of the Federal Rules of Civil Procedure[.]”). Under FED. R. C1v. P. 26(b)(1),
discovery may be had “regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action . . . if the information sought appears reasonably calculated to the

discovery of admissible evidence.” The determination of “relevance” is within the court’s sound
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discretion. See, e.g., Watson v. Lowcountry Red Cross, 974 F.2d 482 (4th Cir. 1992); Todd v. Merrell Dow
Pharm., 942 ¥.2d 1173 (7th Cir. 1991); McGowan v. General Dynamics Corp., 794 F.2d 361 (8th Cir.
1986). In applying the discovery rules, “relevance” should be broadly and liberally construed.
Herbert v. Lando, 441 U.S. 153 (1979); Hicknian v. Taylor, 329 U.S. 495 (1947); Conghlin v. 1.ee, 946 F.2d
1152 (5th Cir. 1991). “The requirement of relevancy should be construed liberally and with
common sense, rather than in terms of narrow legalisms.” Miller v. Pancueci, 141 FR.D. 292, 294
(C.D. Cal. 1992).

Generally, the party objecting to the discovery has the burden of showing irrelevancy.
McCleod, Alexcander, Powel & Apffel, P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990); Josephs v.
Harris Corp., 677 F.2d 985, 992 (3d Cir. 1982); Schaap v. Executive Indus., Inc., 130 F.R.D. 384 (N.D. IIL
1990). Further, “[i]n ruling on a discovery motion, a court will not determine whether the theory of
the complaint is sound, or whether, if proven, would support the relief requested.” 4 JAMES W.
MOORE, MOORE’S FEDERAL PRACTICE § 26.07[1] (2d ed. 1995); see also, Garland v. Torre, 259 F.2d
545 (2d Cir. 1958). But see, Todd v. Merrell Dow Pharm., Inc., 942 F.2d 1173 (7th Cir. 1991) (court may
deny discovery when the claim or defense appears baseless or speculative).

1. Plaintiff’s request to compel Defendants to produce bonus and salary checks

Here, Plaintiffs have requested Defendants to produce documents regarding Parenti’s,
Gary’s, Sekou’s, and Hoffler’s share of the distribution of attorney fees received by the Gary Firm
for the representation of Plaintiffs. Because Plaintiffs complaint contains allegations of conversion,
breach of fiduciary duty, fraud, and breach of contract, these documents are relevant and should be
produced. Therefore, Plaintiffs’ Motion to Compel is GRANTED. Within fourteen days of the
entry of this order, Defendants will produce those documents evidencing the money received by

Parenti, Gary, Sekou, and Hoffler as a result of the settlements in Plaintiffs’ case.
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2. Plaintiff’s request to compel testimony regarding programimatic initiatives

Next, the Court considers Plaintiffs’ request to compel Defendants’ testimony regarding
programmatic initiatives. Plaintiffs want the Court to order Defendants to disclose settlement
agreements Defendants entered while representing other individuals with claims against other
corporations.

Defendants initially responded to Plaintiffs’ motion by noting that Defendants were
prevented from voluntarily disclosing the agreements by confidentiality and non-disclosure
provisions in the agreements themselves. At the hearing on this matter, the parties appeared to
resolve this issue when Defendants agreed that an order compelling production from this Court
would be sufficient to protect Defendants’ interests and that Defendant would not object to such an
order. Defendants’ Supplemental Brief in Opposition to Motion to Compel Discovery attempted to
withdraw from this agreement, arguing that the settlement agreements should be produced iz camera,
at which time Plaintiffs ask the Court for any information in the agreements other than the identity
of any of the third parties.

Evidence of a settlement agreement is not admissible to prove the validity or invalidity of the
claim settled, but is admissible for other purposes, such as proving bias or prejudice of a witness, or
proving an effort to obstruct a criminal investigation. Fed. R. Evid. 408. Defendants conduct in
settling cases similar to the cases underlying this action is relevant to the present lawsuit because it
may help demonstrate that certain conduct was intentional. The identity of the parties to these other
settlements is reasonably calculated to lead to the discovery of admissible evidence regarding
Defendants conduct in negotiating and settling cases.

Defendants’ objection and alternative proposal are without serious merit. Defendants

consented on the record to a Court order compelling disclosure of the settlement agreements. The
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protective order in this case gives adequate assurance that the identity of third parties to settlement
agreements will not become public knowledge. Defendants argue that the third parties to these
settlement agreements cannot appear in the Eastern District because their lawyers are so eminent
that their mere presence in the provincial backwater of Detroit, Michigan will inevitably disclose the
identity of the parties and, presumably, set the entire town a-talking. This argument is without merit
where the parties would be made to appear in a town with a number of persons capable of serving
as local counsel. Therefore, Plaintiff’s Motion to Compel is GRANTED.

IT IS ORDERED that, within fourteen days of the entry of this order, Defendants shall
produce: (1) a complete copy of one of the settlement agreements with each company with the
names of the individual claimants represented by the Gaty firm redacted,' and (2) an affidavit signed
by Willie Gary or Tricia Hoffler that lists (a) the name of the company, (b) the amount of the
programmatic initiative fee paid by that company, (c) the amount of any other fees or payments
received by Defendants from that company separate from the programmatic initiative fee, (d) the
number of claimants Defendants represented against the company, (e) the month and year the
company paid the programmatic initiative fee, (¢) the name and address of opposing counsel, (e) if a
lawsuit was involved, the identity of the court, case number and judge and (f) if a lawsuit was not
involved, the counties and state where the company and claimants reside. Defendants must notify
third-parties with whom they believe they have an obligation to do so about this order. All
produced information shall be considered “Confidential Information” and shall be subject to this

Court’s March 31, 2004 Stipulated Protective Order.

'Defendants may redact the names of the individuals corporate third parties.

5
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IT IS FURTHER ORDERED that at Plaintiffs’ request, Defendants shall make available via
telephone one of the Defendants for more detailed deposition questioning regarding this
information.

3. Plaintiff’s request to compel testimony regarding prototype settlement agreement as
contained in Exhibit 74

Finally, Plaintiffs request this Court to compel redeposition of several Defendants on the
subject of a prototype settlement agreement and a document described in the proceedings as Exhibit
74. Plaintiff alleges that Defendants have a ““prototype” settlement agreement used for “settling
their multiple plaintiff employment discrimination claims where [Defendants| intend on taking a
separate legal fee for determining programmatic relief.” (Plaintiff’s Brief in Support of Motion, pg.
18).

At deposition, Plaintiff asked several witnesses questions about the prototype agreement as
contained in Exhibit 74. Defendants did not allow the witnesses to answer on the ground that the
questions sought testimony about communications protected by the attorney-client privilege.
Plaintiffs’ motion does not ask the Court to compel production of Exhibit 74. Rather, Plaintiffs
seck to have this Court order redeposition of the witnesses on the ground that communications
about the prototype agreement are not privileged.

Defendants assert that Exhibit 74 and other communications concerning the prototype
settlement agreement are protected by attorney-client privilege. Plaintiff contends these
communications are not privileged because they are subject to the crime/fraud exception. Both
parties appear to realize that an 7z camera inspection of Exhibit 74 is likely, and that the outcome of

that inspection will likely determine the outcome of the instant motion.”

*The following colloquy took place at the deposition of Mary Diaz after Plaintiffs’ attorney
attempted to ask about Exbihit 74.
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Questions of privilege arising in the federal courts are “governed by principles of the
common law as they may be interpreted by the courts of the United States in the light of reason and
experience.” Fed. R. Evid. 501. The attorney-client privilege covers “[clonfidential disclosures by a
client to an attorney made in order to obtain legal assistance.” Fisher v. United States, 425 U.S. 391,
403 (1970).

The attorney client privilege, however, does not extend to communications made for the
purpose of getting advice for the commission of a crime or fraud. United States v. Zolin, 491 U.S. 554,
563 (1989). The crime-fraud exception to the attorney-client privilege “is predicated on the
recognition that where the attorney-client relationship advances the criminal enterprise or fraud, the

reasons supporting the privilege fail.” Pegple v. Paasche, 207 Mich. App. 698 (1994). To establish that

Mzr. Wittlinger: Number one, we have established a foundation that
Exhibit 74 is attorney-client privileged. And since it’s attorney client
privileged it was inadvertently produced.

Here’s my suggestion as to how we proceed. That I get back all of
the copies you have of Exhibit 74. I will immediately then provide to
you a privilege log on which probably the only thing will be Exhibit
74.

Mzr. Falzon: Okay.

Mr. Wittlinger: Then you can file your motion and I can then argue
to the magistrate that the magistrate should look at the document in
camera and make a decision as to whether you get it or not.

Mzr. Falzon: Okay.

Mr. Wittlinger: And at that point if you get it, we can discuss whether
or not the witness needs to be redeposed. So that’s my suggestion of
how we’re proceeding.

Mr. Falzon: And I agree with that.

(Defendants’ Answer to Plaintiffs’ Motion to Compel, pg. 7-8, citing Diaz Deposition transcript at
49-51).
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an otherwise privileged communication falls within the crime fraud exception, the proponent of the
exception has the burden of proving (1) that there is probable cause to believe that a crime or fraud
has been attempted or committed; and (2) probable cause to believe that the communication at issue
was made in furtherance of it. Zo/in, 491 U.S. at 563, Sackman v. Ligget Group, Inc., 920 F. Supp. 357
(E.D.N.Y. 1996).

Either party may request that the communication be subject to review i camera to determine
whether the crime-fraud exception applies. Zokin, at 574. A district court may not conduct review 7
camera at the behest of the proponent of the exception unless the proponent presents evidence
sufficient to support a reasonable belief that 77 camera review may yield evidence that establishes the
exception’s applicability. IZ. Once this threshold showing is made, the decision whether to engage
in 7n camera review rests in the sound discretion of the district court in light of the circumstances. Id.
Before a court determines whether to do an ir camera inspection of attorney-client documents to see
if those documents contain evidence that the crime-fraud exception applies, the party seeking the
disclosure must use “information extraneous to the attorney-client documents to demonstrate that it
was reasonably possible that an in camera examination may show that the crime-fraud exception is
applicable.” KW Muth Co. v. Bing-Lear Mfg., 219 F.R.D. 554 (E.D. Mich. 2003)(citing United States v.
Zolin, 491 U.S. 554, 572 (1989).

Here, Plaintiffs’ entire case rests on the notion that Defendants’ settlement agreements were
fraudulent. Plaintiff’s brief points to several conversations and other documents extrinsic to Exhibit
74 tending to show that Defendants may have used a common fraudulent settlement agreement
scheme in a vatiety of cases, and that discussions about the prospective structure of this scheme may
have involved advice in furtherance of fraud. The parties seemed to agree during the deposition of

Mary Diaz that Exhibit 74 would be presented for 7 camera review before this Court. More
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importantly, the document has already been disclosed to opposing counsel. This Court can no
longer protect Exhibit 74 from mere disclosure to Plaintiffs, since Plaintiffs have already seen it.
While inadvertent disclosure does not always vitiate the privilege, reviewing an already disclosed
document does less to damage the privilege than reviewing a document that has never been
disclosed.

After reviewing Exhibit 74 in camera, the Court is convinced that there is probable cause to
believe that a fraud has been attempted or committed and that there is probable cause to believe that
the communications at issue were made in furtherance of it. Thus, any privilege that may have
attached to Exhibit 74 and surrounding communications is waived under the crime-fraud exception.

Communications surrounding the production of the prototype settlement agreement are not
privileged. Therefore, Plaintiff’s Motion to Compel is GRANTED. Plaintiff may redepose any
witness who, on the ground of attorney-client privilege, has either refused to testify or been
prevented from testifying in response to questions concerning the prototype settlement agreement
or Exhibit 74. Defendants will make the witnesses available within fourteen days of the entry of this
order, unless Plaintiffs agree to hold the redepositions at a later date.

IT IS SO ORDERED.

Pursuant to Fed. R. Civ. P. 72(a), the parties have a period of ten days from the date of this
Order within which to file any written appeal to the District Judge as may be permissible under 28

U.S.C. 636(b)(1).

Dated: 2/17/05 s/ Mona K. Majzoub
MONA K. MAJZOUB
UNITED STATES MAGISTRATE JUDGE
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Certificate of Service

I hereby certify that a copy of this order was served upon Jay A. Schwartz, Lawrence C.
Falzon, Eric E. Reed, Mark J. Zausmer, Reginald M. Turner, Jr., Timothy Wittlinger and Tricia
Hoffler on this date February 17, 2005.

Dated: 2/17/05 s/ Lisa C. Bartlett
Courtroom Deputy
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